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Honoradle George M. Sheppard

NDear Sir: Opinion

the Rafl)-
sa)agion of Texas
[ ] ’11‘ .A'o 8.
foy oo pntlon Eo
Y BB, RO, B, Artlc * XIY
th leg., Regular

we reoelived your léttenr dated Nay 26, 1843 re-
quesating our opinfiuds oh the adpve paptioned :u‘joct. Baid
a part\as follows;

. Dunn, doing bdusiness as A. W.

T Company, Marshall, Texas, operates
‘ander a eontract motor ocrrlor'a perezis, kKo,

11,092, This conoern is under e contraot with
John Xorrell & Company, Gttumwa, Jows, %o deliver

their moat products to euotoﬁnrl {n Marshall and
ad jaoent territory.
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*It fs By understanding thet John “orrell
& Company prepare shiprente of meat produots
warking same to the individuel customer and
pleoing the shipzents in ns raid cer Gestined
for ¥arehall, Texas. These shipzente for ine
dividual cuktoniers are marked in care of A, .
Dunn Tranifer Conpsny., The A. *. Dunn Transfer
Compeany Opens the csr nnd mekes deliveriesg of
the ghipzents to erch of ths customer: to whonm
the mest products ere narked,

-0 * L [ ]

"] will appreciste 1t if you will give me
your opinion a: to tbe tax liability of 4. .
" Dunn Tranafer Coupeny in this mutter,~

%e understand that %orrell & Company issues its
bil) of leding direct to its customerrs 4in the ¥arshell ereos
and ships the marchandise in ¢are of A. 4. Munn Transfer
Company with instruotions to daliver the merchandise in sc-
oordanoe with the bills of lsding.

An inspection of the files of the Railroséd Commie-
sion reveals that the 4. ¥, Dunn Transfer Compaby has & con-
treot csrrisr's perzit to transport the merohsndise in juestion,
Nothing in the permit indicates thet the transportatiocn in
question is interstate commerce. TO the eontrary, it appears
that the Railrosd Commission treated it se intrastste ccamerce.
“¢ have baen reocently adviszed that the A, #. Dunn Trenefer Com~
pany holds asrtificste Yo, 14,612 from the Interestate Commerce
Commeission to transport the very merchandise in question, e
are further advised thet the Interstate Coxmerce Comiisalon hae
approved the rates for this transportaticn,

There is no uestion but what a through ehipaent of
the particuler msrohandise in juestion was intended when snid
merchandise wae shipped by the shipper to the purehasser thereof,
4« numbter of decisions of the 3upreme Court of the Tnited :tates,
typified by the ocace of Baltimore and G, T. %, k. CO, V., Fottle,
280 U, 3, 168, are tuv the effect that the shipments in juestion
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are in interstate ecmnerce. MNaving determined that the
transportation {n question 1s interstate soxmerce, we loox
to ses uhether or not the gross receipta derived refroa
are %0 bve ineluded in somputing the tax é&ue. '

Artiole 14, feetion 1(a), B, B, No. 8, A0ts 47¢h
Leg., Regular Bession, imposes the following tex;

vgeotion 1. (=) Eaeh individua), partaer- .
ship, eompany, ssscsiation, or sorporation doing
dusiness a» & 'motor bLus eompany' as defined in
Ohaftor 270, Aots Regular cfession of the Fortieth
Lsgislature, as anended by the AOts of 1929, First
Called soacion of the Forty-firet Legislature
Chapter Y8, or as 'motor earriert or 'contnd
earriert as defined in Chapter 277, sfots Reguler
gSession of the Forty-sesond Legislature, over and
by use of the pudlie hlt:"’. of this Etate, shall
make quarterly osm the first day of Junuary, Agrlx.
July, and Qotober of each year, s report to the
Comptroller, under osth, of the ifndividual, partner-
ship, eomapany, aaaoclat{on. or corporation by its
nron!dont. treasurer, or sedretary, showing the
grose amcuat received from intrastate dusiness done
within this Btate ip the payment of ¢harges for
transportisg pergons for compensation and any
freight or commodity for hire, or from other
aourens of revenue redeived from imtrastate dusi-
nera» ~3%b{a this State duriag the quarter aext pre-
eoling, Sald individua)l, partnersiip, ¢ompany, an-
sodiation, or corporation at the time of making
ssid rtiort shall pay to the Btate Treasurer aa
oocupation tax for the quarter degianing on said
date equal t0 two and two temths (2.8) per ocemt of
said gross receipts, as shown by said report. Fro-
vided, however, sarriers of persons or property who
are required to pn{.un fntangidle assets tax under
the laws of this State, are heredy exenmptsd froa the
provigions of this Art{olo of Shis Aes."

Ia ordey to slarify the secope and meaning of the
above Section, the same Legislature enacted H., B. Ro, 1039
whieh provides as follows:
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=Sestion ], The term tintrastate dusiness'
as used in Artiele XIVv, geotion 1 (a) of House
Bill No, 8, Aets of the Regular Session of the
Forty-eaventh legisleture shall mean and apply
only 0 that portion of revenues derived froa
transportation subjest 0 the regulation of the
Rsilroad Comaission of Texas,.”

BY the express terms of H., 8, Ho. 8, supras, the
~tax {8 imposed On eaoh individusl, partnership, cqnpan{.
assoolation or corporstion doing dusiness as a contract ear-
rier as defined in Chapter 2V7, Aots 420nd Leg., Regular ges-
sion, The definitions referred to are as rfollows (codiried
%n gcogion %, sudb-sections {g} and (b), of Article 911b,
. . t’ol :

: *(¢] The term *motor earrier' means any
person, firm, sorporation, sompany, co-partner-
ship, assoolation or joint stoek assooistion,

and thelr lessess, receivers or trustees appointed
by any Court whatscever owning, oontrolling, manag-
ing, ogorntln or ocausing to bs operated any motor-
propelled vehliele uszed in trsnsporting property for
oompensation or hire over any pudlie highway in this
State, where $a the oourse of such transportation a
bighway between two or more inocorporsted olties,
towns or villages is traversed; provided, that the
terum 'moter carrier!' as used in this ACt shall not
{nclude, and this Act shall not apply to motor ve-
hicles operated exclusively within the inocorporated
limits of oities or towns.

*(h}) The tera ‘'oontract carrier' masns eny
u0%0r carrier as hereinadove defined transporting
frOPOtty for sompenmtion or hire over any highwey

n this State other than as a oomnon carrier, il
anended Aots 1631, 42nd leg., p. 480, ¢h, 277, R ), "

Ia exemi Bouse Bill No. &, suprs, it 1s apparent
that the Legislature intended that the {ax A question should
be eomputed on intrastate gross receipts slone. HOwever, 1t
olearly appears froa said Agt that intrastate receipts from
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sourdss other than the actual transportation were %0 bde
inoluded in ocomputing the tax, A few weeks after the pase-~
age of the above mentioned Aot, the same Legislature ensoted
House Bill RO, 103% whioh providod ia effect that only the
receipts from the actual transportation of merchandise were
to bve eonsidered in computing the tax. HOwever, the language
of said bil)l defines intrastate business ss that transporta-
tion aubject to the regulation of the Reilrcad Commiseion,

It 18 well settled that the Reilrosd Commission has
the power to regulate intersiate motay carriers insofer as
road preservation and pudlic #afety are soncerned. Se¢¢ Raile
roed Commission vs, Southwestern Qreyhound lLines, $2 8., ¥, (24)
896, reversed by sSupreme Court on other grounde, 99 £. w. (24)
268. ¥e 40 not believe that this is the type of regulation
which the Legislature had in mind when enaoting House Bill

Ho. 1039,

re 4o not believe that the lLegislature, in passt
Bouse Bill Ko. 1039 intended that interstate receipts shou
be ineluded in Gomputing the tax due, TO the sontrary, ve
believe that the only purpose of House Bill Xo, 1039 was teo
1imit the appliocstion of House Bill Ko, 8 to the grose redéints
derived from that intrastate transportation sudjest to the ~vg-
alation of the Reflroed Commission,

From the faots given us, we are of the opinion that
the gross receipts received dy the A, ¥, Dunn Traasfer Coapany
for the transportation of the merochendise in question vannot
be included ia conmputing the tax imposed by artiels IIVv of
House Bill ¥o. 8, supra, _

Yours very truly
ATTORNEY GYNERAL OF TEXAS
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